vilization people’ S@C'lalaﬂ- :
r(lt is therefore neither deswable nar cas

ﬁsien | eharacte

_m pmwde and enforce different set of rules and gu1dmg pnnctples for
ycial behavior. Hence there are different branches of law.

The term law is used in various senses. In its widest sense, law _means any

action. In natural sciences it refers to laws of nature. In social sciences it used to ind

~ rule of external human action. But law in its legal sense means those rules, standards a

pﬂggpjes.goxemmgand_tegulaung social conduct, which are recognized and enferced int

public tribunals- the courts of law. It regulates the actions of persons in respect to one ano:
and in respect to the entire social group.

Law is either public law or private law. Public law concerns the public as a whole and
is divided in to three classes constitution law, administrative law and criminal la\yj@._ /at
law pertains to individuals, it is separated such fields as contracts, agencies, sales, surety
ships, negotiable instruments etc. )

The various branches of law include, among others, the following
' 1. International law.

: 2. Constitutional law.
2. Criminal law.

A1 4. Civil law.




« It has its source in
« Itis accompanied by sanct
» Jthasa command over and com
It attempts to achieve security and unifo

'NEED AND IMP ORTANCE OF LAW
ance of law.
r maintaining of peace and ort

pels a course of conduct.

rmity in its application.
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Following are the needs and import

= The existence of law is necessary fo
society.

= In the absence of law no person will reco

s Law is necessary to make organized living possible and to
changes according to the needs of the society.

ﬂ. -m:.ﬁ

gnize the rights of others.

_. = As a social being, every person comes in to contact with others il
A ca:];:acﬂlle; andfhe 1? expected to observe certain set of rules which go
e other. It therefore follows that some kn '

| owledge / sary t0¢
- or lesser extent for every person. ge of law A E

T e

s There is a well -
o doek:iwtn maxim knows as “ignorance of law 1S 1€
Ot mean that every member of society must le2!

branch of | i :
aw. The requirement is that he must know something @

nndregl.lhﬁons by whi a
of the land. ¥ Which he is governed and the general principies’

-

B ]

A B .
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v £ ¥

of law w‘t SR e
1 law was Jimi :
Towia limited to maintain |
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The features of law are as follows % g
= Body of principles is framed by the government.
= Law is recognized by the state i.e by both the houses of parliament.

= Object of law is to maintain social justice.

= Creation and protection of rights implements duties upon parties. ]

The state should create number of legal rights for its citizens. They may be
fundamental rights or general rights. Rights are classified in to two types, namely rights in -

property, and rights against other persons.

17 MERCANTILE LAW OR BUSINESS LAWY =2 1

Mercantile law is not a separate branch of law. Basically it is a part of civil law which |
deals with the rights and obligations of mercantile persons arising out of mercantile
transactions in respect of mercantile property.

1.7.1 MEANING

The term mercantile law is derived from two terms namely “Mercantile’ which
relating to_ business or merchants and ‘Law’ which means the rules and regulations
established by the government of a country to enforce peace and order in the state. Therefore
it is that branch of law which governs and regulates the trade and commerce. This deals with
the rights and obligations arising out of mercantile transactions between the mercantile
persons. A mercantile person is one who enters in to business transactions and mqi?_ 3 ;

&%
3

individuals, an association of persons such as partnerships ort a company.

.-!:

172 DEFINION ,
' “Mercantile law means that branch of law which is applicable
~ with trade and commerce in connection with various




~ independent Govt even without alterin

(e scope of mercantile law has enormously widewite af _
compls 'T'-iﬁes of the modern business world. Tt includes the laws relating to contracy

i e erships, companies, negotiable instruments, insurance, insolvency,
goods, partn

goodseete]. : E
&‘he term mercantile law is used to denote that branch of law which c_ieals Wit

rights and obligations arising out of mercantile transactions between mercantile perso |
should be noted that business law is altogether distinct and separate from other branches of
law. In its application recourse is often taken to other pieces of legislation laws as such are
inter related (It is only a matter of convenience that legislation is classified in to business
labour law etc) !
The need for the knowledge of law can not be over- emphasized It is common
knowledge that ignorance of law is no excuse, which implies that it is not open to a person
committing the breach of law to plead ignorance of law. The breach of law is omission fo do

something for which the law casts an obligation upon the to do or doing something which the "

law refrains. That is why it is generally known and accepted that every person is presumed to
know the law.

19 SOURCES OF COMMERCIAL LAW

In India mercantile law is basically an adoption of the English law with some
modifications and reservations which are necessitated by the peculiar conditions prevailing in
India. In order, therefore to trace the origin of the legal principles governing commercial
transactions in India, it becomes necessary to know the sources of English mercantile law.

Sources of mercantile law in India

T

English mercantle law Precedents [ndian statute law

Local customs and usages
‘L. English mercantile law

The English mercantile law is the main source of Indian

mercantile law. Many laws
passed by the British Government in England as well '

as India were adopted by our

_ g their names and years of passing. The sources of
English mercantile law are

4. The English common law .

(The term common law is used to denote the case law bas
customs, usages and traditions which were developed over centuries by the English

s

ed upon English {

~ W L

-~




vords of Salmond,” a contract is “an agreement crcat_-’i-ng .
n between the parties”.
e “An agreement between two or more persons which is intended to be n
at law and is constituted by the acceptance by one plarty of an offer
by the other party to do or abstain from doing some act”. — Halsbury.

“Every agreement and promise enforceable at law is a contract”- Pallock.

According to Sec 2(h) of the Indian contract act, 1872,” An
enforceable by law is a contract”. In other words an agreement whick
enforced in a court of law is known as a contract.

| On analyzing this definition of contract, it appears that a contract must h
following two elements.

® Anagreement and
o Enforceability of an agreement
In the form of an equation, it can be shown as under

Contract = an agreement + enforceability of an agreement.

ing to Sec 2(e) of the contract act, 1872, Every promise an
 the consideration for each other is known is an agl:eic_memgtm




f the act states,” An agreement is a contract if it is made
ompetent to contract for a lawful consideration and with a 1
expressly declared as void. There are two kinds of agreements
nts and legal agreements. Social agreements do not enjoy the
re social agreements not enforceable and as such can not be called ‘contract’.

' ~ An agreement in which there is an intention to create legal obligation is called lﬁgﬂ S
~ agreement. A contract is concerned only with legally enforceable agreements. In order =
 erefore to form an agreement, there must be a proposal or offer by one party and its A

;mpunce by the other. By

On analyzing the definitions of agreement,
* agreement become evident.

the following characteristics of an

e Plurality of persons:
There must be two or more persons to make an agreement because one person ¢
can not enter in to an agreement with himself.

e Consensus ad idem:
Both the parties to an agreement must agree about the subject matter of the
agreement in the same sense and at he same time.

Enforceability by the law:
The other element of the contract is enforceability by law. It emphasizes the
iportance of intention to create a legal obligation or duty to perform or abstain f h
~ performing certain acts.

\ An agreement to become a contract must. give rise to a legal ob.li:g;ti-‘an«
y law. If an agreement is incapable of creating a duly enforceable
. Thus an agreement is a wider term than a contract.



L

cts is the law of only those obllgamns
\w of contracts is not concerned with those obligations

For example obligation to maintain wife and children,
cf ccurts, obhgatlons arlsmg from torts or civil wrong.

Agreement

Contract

Offer and its acceptance constitute an
agreement

Agreement and its enfo

constitute a contract

An agreement may or may not create a
legal obligation

A contract necessarily create a
obligation

Every agreement- need not necessarily
be a contract

All contracts
agreements

are necessa

Agreement is not concluded or a
binding contract

Contract is concluded and binding
the concerned parties.

“The enforceability depends on the
nature of contract

It is enforceable under the provi
of the law of the country.

ﬁgreements may be lawful or unlawful

Only lawful agree
contracts enfomeable in a
law.




ontingent mntract

SSIFICATION ACCORDING TO VALIDITY/

_ fA contract is based on an agreement. According to the validity of c
classified in to in to five such as valid, void, voidable, unenforceable and ﬂleg_al
brief discussion is as follows.

| Valid contract:
} A valid contract is an agreement which is binding and enforceable. In other words a
contract which satisfies ail the conditions prescribed by law is a valid contract. :

| Example

- ’ X offers to marry Y. Y accepts X's offer. This is a valid contract

¥ Void contract:

. - . : . s

" A void contract is really not a contract at all. It is an agreement which is without any
legal effect. According to sec 2(j) of the Indian contract act 1872,”A contract which
ceases to be enforceable by law becomes void when it ceases to be enforceable.

In other words void contract is a contract which was valid when entered in to but
which subsequently became void due to impossibility of performance, change of law or
some other reason. i




ar to B for Rs 50,000. The consent
oidable at the option of A. A can p

¥ Void agreement

‘A void agreement is an agreement which is not enforceable by law. A void agre
&héno legal effect. It confers no rights on any person and creates no obligations
agreement is without any legal effect abinitio (From the very beginning). There &
of one or more essential elements of a contract except that of free consent in the cas
void agreement! An agreement with a minor, an agreement in restrain of trade &
examples of void agreements.

Unenforceable contract

‘An unenforceable contract is one which is valid in itself. but is not capable of't
enforced in a court of law because of some technical defect such as absence of wr
registration, requisite stamp etc or time barred by the law of limitation For ex
oral arbitration agreement is unenforceable because the law req‘uims arbitrs
agreement to be in writing. But such unenforceable contracts are not void and th .

they have been performed and property has been transferred the cou

- ; 2 rt will not
to set the agreement aside. -

e word illegal means ‘contrary to law’ and the term ‘contract®
b; Iaw;)As such to speak of an ‘illegal contract’ invc
' it means something like this — an agreement e
aw.' Most appropri
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22 Busimeslaws __ ———

ES OF OFFER

23.  TYP | : he effect of communicating i, el
hich has t g g it
An offer can be made by any ais\:offef’ or ‘implied offer’.
person. An offer may either be an "expr ; :
: ords spoken or written, it is cajled o
(a) Express offer: If an offer is made by W p ed ¢
offer. e A R |
For example, A offers to sell hMM 00,000. 1t is an expres
(b) Implied offer: An implied offer is one which may be inferred from the
the party or the circumstances of the case.
For example where a person hires an qulo rickshaw for going from onejp i
another, he thereby undertakes to pay the fare even though he makes o'
promise to do so. So it is an implied offer. _ '
- = ignora
To whom an offer is made. accept
An offer may be ‘specific’ or ‘general’
Specific offer:
A speci'ﬂc offer is one which is made to a definite person or particular groi
g?r;:rns.o f:tipfvi:g; (thfE'C;SC;t;L :ema;dcepted only by that definite person or that particula® a
€
A i ) - . { _
promises to pay Rs.500 to B, if he brings back his miss ing dog. Standi
General offer
: the nat
A general offer is one whic have

h is ' . e
large. It can be accepted by any persgx?l rr:ade to any specific person, but to the
forward and acts accordingly., Who having the knowledge of the offer,




tances amount to an offer.

ffm offers which are similar in all respects made by two parties to owh
. _.ce of each other’s offer are known as “cross offers’. Cross offers do not am
e of one’s offer by the other. Hence no contract is entered into on Cross o

L 2

B?.-'-': _ o T
" A, by a letter offered to sell his motorcyele to B for Rs.10,000. Wi

| : : ‘ng about A’s offer B also by a letter offered to buy A’s same motor .
: Rs.10,000. Both the offers crossed each other in post. In this case the offers

offers and thus no binding coniract will come into existence.

Standing offer
An offer of a continuous nature is known as ‘Standing Offer’. A standing offer is in
the nature of a tender. It is the same thing as an invitation to an offer. A contract is said to
have been entered in to only when an order is placed on the basis of the tender. '

le :

X Itd requires a large quantity of certain goods during the
d and gives an advertisement inviting tender in the leading »
he tender to supply those goods at a specific rate.
roved. Now Z’s tender becomes a standing offer.

~

of offer may be positive or negative.

) b’e;-’to do something or not to do something. An.
ffer not to do something is negative offer. ‘
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| ntical cross offers do not make a contract.
e When two p’?rties‘ make identical offers to each other, in
~ offer, the offers are Cross offers’. ‘Cross offers’ do not constitute

by the other and as such there is not completed agreement.

-'-':?? .

A contract emerges from the acceptance of an offer. Acceptance is the act of 2

by the offerer of his willingness to be bound by the terms of the offer. ey
--l * . A

: b -
The term acceptance is defined in sec 2(b) of the Indian contract act, which leads as
e i J ',.

under.
|

“When the person to whom the proposal is made signifies his assent thereto, the 411

proposal is said to be accepted. A proposal when accepted becomes a promise™.

The analysis of this legal definition shows that an acceptance is the consent given to :
the offer (proposal) and a binding contract between the offerer and the offeree comes into ;
existence on the acceptance of the proposal. <

P
g

__:..Example s

A offers to sell his
A’s car for Rs.90,000. In this case
between A and B.

car to B for Rs.90,000. B accepls this a q
a binding contract comes ;-

26. WHO CAN ACCEPT AN OFFER?

Acceptance of particular offer.

- Whenan offer is made to a particul
accepted by any other person.
Propose to make a contract with

W e,

ar person, it can be accepted by him
there is no valid acceptance. The rule of I
A,B cannot substitute himself for A w

.




Censmeratmn is what a promisor demands as the price for his promise

is “which for what” something that a person gwes for something he receives.
words, the consideration is the price of the promlse This term is used in the sense
pro-quo, i. ‘e. something in return. This something may be some benefit, right, interest
may also be some forbearance, detriment, loss or responsibility upon the other party. b

or it

3 | The term “Consideration” in sec 2(d) of the Indian Contract Act, which mﬂ
under. “When at the desire of the promisor, the promisee or any other person has dmmﬁ'
abstained from doing or promises to do or to abstain from doing something such act or |
abstinence or promise is called a consideration for the promise. b

The meaning of consideration becomes clear from the following examples.

A agrees to sell a house to B for Rs.1,00,000. For A's
mnon is Rs.1,00,000. For B's promise the consideration is the

ENTIAL PARTS OF THE CONSIDERATION
Essential parts of consideration are as follows

(a) The consideration is an act or abstinence.



i
1]

' '\:- ;,»massannal mgredlent of a vahd contract is that the contract
_ fgemgem‘t to contract (Sec 10). Thus an agreement grows in to a contract oni
- enforceal sle by law. One of the essential conditions for the enforceability of an agr
. thatthe concerned parties must be competent to enter into an agreement.

The capacity to contract means the competence (i.e. capability) of the parties
into a valid contract. -

o _ o de I
.."‘,{)\-, s

“Eyery person is competent to contract who is of the age of
d who is of sound mind, and is not
Thus the section declares

Section 11 lays down that
majority according to the law to which he is subject, an
disqualified from contracting by any law to which he is subject™.
that a person is incompetent {0 contract under the following circumstances.

" 1. If he minor, according to the law to which he is subject.

II. If he is of unsound mind, and
to which he is subject.

[IL. If he is disqualified from contracting by any law
. 43 LEGALELIGIBILITY (OR) COMPETENT TO CONTRACT. 3;{3

As per the stat of sec 11 of the Indian Contract Act, the following persons are nat

- competent to contract i.e. they are incapable of entering into a valid contract.

1. Minors

of unsound mind (Lunatic, Idiots, Drunken person)

3. Persons disqualified by law.(Insolvents, Alien Enemy, Foreiw

f '-‘-'|.|.|“L [ﬁﬁ

2. Persons



‘Where the superintendents of min

> "l SRS - - L ined according to the law to w :
- Theage of major it is to be determl 1

MINOR’S AGREEMENTS

he | i i summed up as under.
The law regarding as the minor’s agreement may be p

1. An agreement with a Minor is Void-Ab-initio.
Law acts as the guardian of minors and protect their rights becau

possess the capacity to judge what is good and what is bad for them. Thus ag -
a minor-is void-ab-initio. i.e. absolutely void and not merely voidable. An ag .
a minor does not create any legal rights and obligations between the concemed pe ::iaub::l

Ind 6. N

g;'leading.:casé of Mohori Bibi Vs Dharmo Dos Ghosh, a minor ex
rigage for Rs.20,000 and received Rs.8,000 from the mo
-morigagee filed a'suit for the recovery of his morigage money and for.
z;ap&f;gnncase of default. The Privy Council held that an agreement &
‘was absolutely void as against him and therefore the mortgagee could

2. The Rule of Estoppel does not apply to a minor.

Section 115 of the Indian Evi

A el L 2.7 J 2 dence Act 1 113 " ﬂ '
one person has, by his declaration explains “Estoppel” as fi |

Minor is not estopped from
1as entered in to an agreem
toe

pleading his infancy in order to avoid:
ent by falsely representing that he was
;_‘_"‘gn_t_s fraudulently or otherwise that B
\"t© @ contract with him, then in an a

©im setting up infancy, '




2 ﬁbﬂlﬁlemtyofﬂgh .
__wlmble personally. Hmmmmﬂm il

.
-

of B, a lummc, with ne

hes the w:ﬂz and children
] droberennbw:!afﬁamﬂ p

5. lﬁlor’s liability in tort.
A ‘“tort’ is a civil wrong for which the ordinary remedy is damages. The mfant S
he tort is in reality 2 breach of contract. The torf

liable for his tort, i.e. 2 Wrong unless t
must be separate from and independent of contract. Otherwise many contracts would not

pe enforced on minors in an indirect manner.

6. No specific performance.
Since an agreement by a minor is absolutely void, the court will never direct
pecific Performance” of such an agreement by him. But a contract entered into on
behalf of minor by his guardian or by the manager of his estate is binding on the minor
rovided

and can be specifically enforced by or against the minor p
(a) The contract is within the authority of the guardian or manager

(b) It is for the benefit of the minor.

7. No Ratification
, Ratification may be defined as the act of confirming or approvinig-
‘no ratification’ implies that on
on aﬁalmng majority. This is so because minor’s agreement 1S
fore can not be made valid by ratification.




A-. eontmct of apprenticeship is valid and binding upon a minor m
contract is pmt&t_ed‘b)’ the .Apprentices Act 1961, provided the case falls within the
of that act. The act inter alias, provides that the minor must not be less than 14 years of

age and the contract must be entered into on behalf of the minor by his guardian.

[I. PERSON OF UNSOUND MIND
According to section 12 of the Indian Contract Act reads as follows.

“A person is said t0 be of sound mind for the purpose of making a contract, if at the

time when he makes it is capable
(a) to understand the terms of the contract
judgment as 10 its effect upon his interests”

(b) to form a rational
m unsoundness of

on is not capable of both he is said to have suffer fro
having an unsound mind includes

Thus if a pers
mind. The examples of persons

(1) idiots
(2) Lunatics

(3) Drunken persons

POSITION OF A PERSON OF UNSOUND MIND.
n who is usually of unsound mind but

ally of unsoun

Position of a perso occasionally of sound mind.
“A person who is usu d mind but occasionally of

According to sec 12,
he is of sound mind.

sound mind may make a contract when
AR tene. SIS

Mg 1 ; i

o

jent in a lunatic asylum who is at intervals of sound mmdﬁ "

-
P . e . Loty el e T A

"f e of a person who is usually of sound mind but ocmslonllly ol' Ins
1e to sec 12, “A person who is usually of sound
not make a contract when he is of i

B o
[ I

i i _.‘.._:. L
o L =



ITH PERSONS O]

»

3 S‘ a person whose mental faculties of thinkin, ”
ome mental strain or some other reasons. However
rson miY"ﬁot be completely lost.
Capacity to enter in to contract

While he is of unsound mind, he cannot enter intoo any contract,
enter into by him during this period is altogether void and he cann
thereon.

 While he is of sound mind, he can enter into a valid contract and h
such contracts.

2. Idiots:

~ An idiot is a person who has completely lost his mental faculties
- Idiocy is a congenital defect caused by lack of development of the brain.

Capacity to enter into contract

He cannot enter into any contract. Any agreement enter into by him i
- void and he is not liable thereon.

- 3. Drunken Person:

S

AR Drunkard is a person who is under the influenc [
1 e Z = g f d
~ produces temporary incapacity, e effeat ol

till the drunkard is under the effect of intoxi
apacity to enter into contract

IS S'? h:mnk, intoxicated or delirious from fever as to
nature and effect of ap agreement or to 1

Interest, his condition is simil

I person of unso




B

wmmmy of minds hmah
is is called ‘consensus — ad-idem’.

Mngmsecuon 13, ‘Twoormoupenonsuesudbou
umethmgmthesmncscnse

Lu

"1 ' Whun there is no consent at all, the agreement is void ab initio i.e. it is not
it the option of cither party.

| ~
Ty .
- el b . N
! * CNINCE (EIR . £
. ,CUONSEN

According to see 14, consent is said to be free w hen it is not caused by

a. Coercion (or)
_ b. Undue influence (or)
N ¢. Fraud (or)
1 d. Misrepresentation (or)

E - e. Mistake
d Wbm there is consent but it is not free the contract is usually voidable at the o




analyzed as follows:

itting or threatening t© c:,ommit sc:me act
finition of coercion it may be in any of tt
den by the Indian Penal €ode (or)

r‘idden by the Indian Penal Code | -(-.

1. Coercion implies a comm
law. According to the above de

1. Tocommitan.2 _ _
2. The threat to commit an act fo
3 }_Jnla\;vfu_li'_detention of any property (or) 3
4. The threat to unlawful detention of any Property. '

Chettiar Vs Kauppen Chetty (1927) _
agent refused to hand over all the books of a business 1o
, principal released him from liability in respect of all the past
d by the Madres High Court that the release deed was voidable atth

the rfhélpal as it was given under coercion. EFFEC

. - - - : m

2. The act constituting coercion may be directed at any person, and not necessa whose cc
other party to the agreement. Likewise it may proceed even from a St so choos:

' aside the

R contract.

| e;mzsroshoor B, a friend of C if C does not let out his house to
Blierageerient has been brought about by coercion. |

3. It does not matter whether the Indi
ndian P : : . st Lon
the coercion is employed. enal Code is or is not in force N



y threat to commit suicide,
ses also, the consent is said to be obtained b

We have noted that committing or threatening to commit an act, -
Indian Penal Code, amounts to coercion, '

532 UNDUE INFLUENCE
The term ‘undue influence means the unfair use of one’s superior bower in orde {
~ obtain the person who is in a weaker positionsIn certain cases, the parties, toan
agreement are SO related to each other that one of them is in a position to dominate the willof
' the other. Sometimes a party is compelled to enter in to an agreement against his will because

]

ll of an unfair persuation by the other party. .
- =]

[ DEFINITION -

'l The term ‘undue influence’ is defined in sec 16 of the Indian contract Act.: |

‘. Sec 16 (1) ‘A contract is said to be induced by ‘undue influence where

1 (i) The relations subsisting between the parties are such that one of the partiesisina

-, position to dominate the will of the other and :

f, (ii)-Uses the Position to obtain an unfair advantage over the other. | a

i The phrase in a position to dominate the will of the other is clarified by the same ‘

sec under sub sec (2) thus. f

~ Sec16(2) A person is deemed to be in a position to dominate the will of another
¢ 40 (a) Where he holds a real (or) apparent authority over the other.

. _.. 4

e ) ._._;__fj__., Relationship between master and servant

he stands in a fiduciary relation to the other. Fidu
trust and confidence. o



_-_- I. ||.

‘M W’lﬁr md d.htﬂl’.

v

e Wh!mu exlited.
ﬁ;

ln hese vasen, undue nfluence ahall have

; WONIE'I‘WMN CORRCION WITH UNDUE INFLUENCE,

y be proved by the g

!'
i . ln both cases consent of rte parties are not free,
s I both cases the contract Is voldable at the option of the party whosee
not free,
Distinctions e
S.No ] Coerclon Undue influence
1 Under coerclon the consent is given | Here the consent is given *
| under the threat of an offence moral influence
2 Coerclon Involves he wuse of | In involves the use of moral 19
‘ physical or violent force or mental pressure
_".‘ 3 | Coerclon includes criminal act and | But in undue influence there
| involves crlml?uil_iuhility criminal act
L 4 C:::;clon may proceed from a third | But in undue influence is 2
gt P T by the party to the contract i
‘ 5 | In coercion T - ’
it . c:’:;i: ;:;,m be an Here the influencing party o
person to it '
enter in to an agreement position to  obtain 28 .

i [‘J'._‘”; -
ik ;-

advantage over the other p




| The fraud is
wrong '

) innocent wrong.

' aggriei!ed party cannot avoid the
‘contract if he has the means to| .. . e with
discover the truth with ordinary discovering the  truth Witk
prudence prudence

Generally s;lence is not fraud in
Silence cannot become an action of | case of contracts of utmost good

3 | misrepresentation and those involving fiduciary relations |
L silence can become fraud. ‘—1
535 MISTAKE

A mistake is said to have occurred where the parties intending to do one thing by error
do something else. Mistake is an enormous belief concerning something. :

DEFINITION

~ The term mistake may be defined as incorrect belief about something. It is in fact an
emoneous (or incorrect) belief which leads one party to misunderstand the other. It generally |
fﬂkﬂs place where the concerned parties are not fully aware of the terms of the agreement and
they take the terms in a different sense. |




Voip AGREEMENTS

74, INTRODUCTION

Sec 2(g) of the Indian contract act, had defined the expression ‘void agreements’
follows-* agreement not enforceable by law is said to be void” In other words glre a cemcast
which the court of law will not enforce is a void agreement. A void agreement isgr void :b
initio. It does not create any legal rights or obligations.

72. DIFFERENT TYPES OF VOID AGREEMENTS.

An agreement can be void because of mistake, lack of consideration, want of capacity
etc. A list of such agreements is given below

1. Agreements by persons who are not competent to contract.
Agreements made under a bilateral mistake of fact.

Agreements with unlawful considerations and object.

Agreements by which the consideration or object is unlawful , in part
Agreements without consideration

Agreement in restraint of trade

NN A W N

Agreements in restraint of marriage.

Agreements 1 to 7 have already been discussed in earlier chapfters.

8. Agreements in restraint of legal proceedings

According to sec.28 the following two agreements amount to restraint of legal

Proceedings and thus void to the extent

a) Agreements restricting enforcements of nghts 4 EE T :
An agreement by which any party is restricted absolutely from mﬁ’mmglw R
rights under or in respect of any contract is void to that exteﬂts SN

EM There are two exceptions to the above rule.
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ent may be an act of the party:
contract the word event also '
pendent upon some ‘act of the

~ For the purpose of a contingent
~ party’. Thus a contract which is de
- contingent contract.
The event should not be at the discretion of the promisor:

The ‘mere will or discretion of the promisor’ is not an event for the p;

contingent contract. Thus if the performance of a contract depends upon the
discretion of the promisor, the contract is not a contingent contract. Such

void on the ground of uncertainty.

::;?2;1511;26 tl{')ul;g rt;‘g;:'di:lgd the enforcement of contingent contracts are cont
e of the India i i
A n Contract Act which may be discussed under

A) Contingent Contracts de
(Sec.32) : pendent on the happening of future uncer

Sometimes a conti
: : mmgent contract is d :
uncertain event. Is dependent on penin
L. In such cases the contract can be enforc;g"ao:lipwl;nx

event has happened. If the
: event b ' :
and thus cannot be enforced by la:rcomes Impossible then such contraet




] within fixed time (Sec.33)

Somenmu a \..\"‘f'I‘IlII%L nt uf\ntmgl is dependent on the ‘*happening” of a specified
gncertain event \.\ulhm Iu\hc\l lmlw. In such cases the contract can be enforced if that
event happens within the fixed time.

> : Example :
3 1 7 . I . PN oy L T
_ } A entered in to a contract with B to buy his house if C died within one year.
; Vit is @ contingent coniract and can be enforced by law if C dies within one year.
L e S T : . o
r ; Thus a contingent contract dependent on the happening of specified uncertain

f event within fixed time becomes void in the following cases
S a) If the event does not happen w ithin the specified ime
e
g B) If before the expiry of that time the event becomes impossible.

|

D) Contingent contracts dependent on the ‘non-happening of specified uncertain
it event within fixed time

Sometimes a contingent contract 13 dependent on the non-happening of a specified

“ 3 uncertain event within fixed time. In such cases the contract can be enforced if that
2 2 event does not happen within fixed time or if it becomes certain. that such event will
d not hﬂ_ppen
[ ———

g Example :

. 20000 if his fe j turn
) : A agreed to sell his house 10 B for Rs.1,00,000, if }:;5 _faﬂ;er e‘f;g :::;;_ i

e = = - . . . € ;
g Jqpan within five years. Jt is a contingent contract and can

er does not return within five years.
.
s ; c"lﬁngent contracts dependent on impossible events s i
: : ec
ey S ook enforced by 1aw.

' *#&Fn hmth&&e"scasei b Vmddand fl?n?g: bessible event will never happen. It
ot : it can never be enforced as e o the impossibility of the event
FEs ' be not: ¢ will be void whether the THE | e

: 'Be noted that ench a contraCt Witk =% T5 0 amfract R s, -
R = S

wasitsperfommoemde . ¥ ;e
’ . pendent on 3 - it
the event happens or does not become 'lmpossiblzh:;::“ uéh.lfmms of that event. If
and cannot be enforced by law. such contracts become void

3'..
-

o Amagﬂ.'t'- 'S ::) pay B a sum of money if a certain ship does not return. The ﬂ,;)
sinks the event becomes impossible as the ship can never return :

» Yy O AcCIs DY -3 . & Sl . L y
Contingency © ntracts dependent on the *happening’ of specified uncertain event

——— — .




84 Business Laws J b
5 1.000 to B if B would marry A’s daughter C. But gy > P

A agreed to pay Rs. i oid agreement as B’s . -
at the time of the agreement. This 15 a void agreer Marriage With Cdiq

never taken place.

NIRAGT [, What do yot
- 7 0 TS ' id c
84 DIFFERENCE BETWEEN CONTINGENT C AND A WA% for a valid
AGREEMENT. + 2 Discuss the |
S:No Contingent Contract o _‘_'**’ﬂ'»_“"_?—'. agreement 3. State the cor
l. It is perfectly valid and can be enforced in a | It is absolutely void and cannot
court of law. | enforced in a court of Jaw. |
T Tl T 09090
2. The parties are interested in the subject | The parties have no other intereg
matter of the contract. iIn the subject -matter of th|
| agreement except for the sumgf
the stake they will win or loser
R | B A—————
3. In this case the future uncertain event is | In this case the uncertain event s
merely collateral (or) incidental. the only determining factor, i
4, In lh‘is case there may not be reciprocal | In this case there are reciproira!I
promises, prom
515 All c‘omingem contracts are not of a | All w agering contracts are alsn|
wagering  nature, because al]l the contingent contracts, because i

contingency contracts are not void.

ire dependent on uncertain eveaiss
| rtain Sya



n imposed by the law upon a person for
tract. It is based on the principle of equity, whic
unjustly enrich himself at the expense of another. Such obli
(or) implied contracts, because the outcome of such obligation
, a contract. Quasi-contract is a kind of contract by which one
“in consideration of something done or suffered by the other pa
e based on the maxim ‘no man must grow rich out of another pers
_contract is to prevent unjust enrichment or unjust benefit i.e. no one shou

The salient features of a quasi-contract arc as under.
It is imposed by law and does not arise from any agreement.
The duty of a party and not the promise of any party is the basis of such contract.
The right under it is always a right to money and generally though not always to
liquidated sum of money
The right under it is available against specific persons and not against the world

' * A suit for its breech may be filed in the same way as in the case a ¢

types of qu_as__i-contractual obligations which the I
in Sec68 to 72. They are - p-




y to such incompetent persor

aries should be sUpP e it such as his wife and childi

he is legally bound to suppo

LT T ly a reasonable
d) Incompetent person’s property 15 liable to pay Of o SO
" ;I ggt:ewmupplied and not the price which the incompete

2) Payment by an interested person (Sec.69)

According to Sec. 69 of the act, “A person who is interested in the}
money which another is bound by law to pay and who therefore pays is en
reimbursed by the other. '

The applicability of this section is subject to the following conditions

The defendant should be bound by law to pay.

0as were wrongly attached to realize the arrears of Gover. :
dues 1o save the goods from being sold. He is

s The plaintiff shall be intcresfed in

R

ke making the payment in order
~Eie ent'shf’llld not be voluntary one




benefit thereof the latter is bound to make compensation to the forr
or to restore the thing so done or delivered. ;

 For application of this section, the following conditions must be fulfilled.
1. The thing must have been done lawfully in good faith. This means that the act
B done must be in pursuance of the implied wishes and in the presence of the

. other party, giving him the full choice to reject the thing or service.

B9 The person doing the act must not have intended to do it gratuitously and

893 The person for whom the act is done must have enjoyed the benefit of the act.

. saves B’s property from fire. A is not entitled to compensation from
circumstances show that he intended to act gratuitously. ‘
re a coolie fakes the luggage at the railway station Wi h
y the passenger and if the passenger does not obj¢
to pay reasonably for the same as the work wasnot

s of finder of goods (Sec.71) |
Sec.71, “a person who finds goods be
subject to the same responsibility
" _ . 7 acae i aE

ey = % Sl kel




1ys down the obligation of the pames regardmg pcrt'onname Accor
ies to a contract must either perform or offer to perfoml M

T TYPES OF PERFORMANCE

ha{re actually performed his obligation to the contract and it is known as actual
ce. Then it becomes the duty of the other party to do what he had agreed to do
contract.

d lperformance (or tender) or (offer of performance)

1a promisor has made an offer of performance to the promise, and the offer has
ed by the promise, it is called an attempted performance. There are (It
such as the promisor is not responsible for non-performance and &

not loose his rights under the contract.

hen a party to a contract does what he had undertaken to do under the mhﬂ =




- N

scharged from his liability to pay the m

e -Wlﬁr*:ll;notigdil  amoun
| terest from the date of val d teng

T o Promisor will not be liable for in

Effect of refusal of correct tender iy
e  Promisor becomes free from his responsibilities

e His rights against the promise as per the contract continue.

to the contract

ESSENTIALS OF A VALID TENDER
a. Unconditional: Valid tender of performance must be an unconditional or 5
said to be unconditional when it is made in accordance with the terms of contrag M
b. At proper time : It must be at proper time or during business hours otherwise i
a proper tender. A tender before or after the due date other than agreed upc EFF
valid tender. Where no time is fixed then it is valid to make the ten
reasonable time.
pron
| Example : p;frft
R AN Oof g«
dmwes B Rs.500 payable on I** October with interest. B offers to pay from
iam(mnt With interest up to September I, It is not made at the agreed time. of th
- o disc]
¢. At proper place: It must be at proper place i.e. at the sti ik
; _ .. stipulated place or at prof :
business place or at promisee’s residence. % ¢ | Payn

d. Reasonable opportunity to promise:

: : It must give a reasonable
promisee of ascertaining that the :
to deliver. g goods offered are the same as the pro




4

......

Jes ré!

4 whd - _ v rties the contract may be L L
pending upon the intention of the pa Y D€ performeq = o J
following persons m
e Promisor ¢
- 0
e Promisor’s agent
: F
e Legal representatives < -
e Third party C
e Joint Promisors S s
Case Who must perform the promise F
— e e - = (a _—_______-__-""‘-. t
1. In case all the promisors are alive | All the promisors jointly
= —— .
2. In case of death of any one of joint | Representatives of the deceased promisy 3
promisors jointly with the surviving promisors J(
3. In case of death of all joint Representatives of all of them jointly [
promisors : ]
- | —— — e -
Persons who can demand performance ;
e Promisee
e legal representatives
e Third party
¢ Joint promises L
S - — r—— - - .__——_'_-_._---_——F"!
Case | Who can demand the performante of Meanis
promise .
I. | In case of all tthialwe All the promisees jointly
2. | In case of death of any of joi TR T . o foinl
: - any of joint | Representatives of deceased promlseJUI"y-
promisees | with the siisvics . 2
| With the surviving promisees
3. |In case of death of all joint
L]

promisees

105 DEVOLUTION OF JOINT LIABILITIES AND JOINT ASSETS

Meaning of devolution:

Devolution of joint liabilities:
reoresentatives.

Devoluti pH"
tion means passing over from one person i oY

The liabilities of Joint promisors pass 10
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DiscuarGe oF A CoNTrRACT

. flr';.".;' s
E

: ql&\t;mn;rag_trl_:o; said to be discharged when the rights and obli_gaxigné_gfw' "

come to .':il:l_ end.) Discharge of a contract means termination of the contractual
stween the parties to a contract.

jS MODES OF DISCHARGE OF CONTRACT P E5 "

Following are the various modes in which a contract may be discharged.

G Discharge by performance of contract:

éerfonnance  the usual mode of discharge of a contract. The contract is said to be
discharged when parties to a contract, perform their respective obligation which they have
agreed to do} That is when the parties to a contract fulfill their obligations arising out of the
contract within the time and in the manner prescribed, the contract is said to have been
discharged by performance.

1L Discharge by mutual agreement:

{Since a contract is crated by mutual agreement, it can also be discharged by mutual
agreement. A contract can be discharged by mutual agreement in any of the following way.
| Thg consent may either be (i) Express or (ii) Implied. The various cases of discharge of a
contract by mutual agreement are dealt with in Secs. 62 and 63 and are discussed below.

& Novation: Novation means the substitution of a new contract for the original contract.
~ Such a new contract may be either between the same parties or between different
. The consideration for the new contract is the discharge of the ¢




b. Rescill!ion' Rescission mean

_ B ona totally dlscharged an,
lt of novauon.d upon the terms of the old contract.

s cancellation of the contract by any p

An agreement of recession releases the par

to a contract.
ties to a y take place in any of the following modes. 3

obhgatlons Recession ma
1. By mutual consent of the parties.

2. By aggrieved party.

3. By the party whose consent is not free.

4. Non performance till the long time.

omi F to seIl and.-deliver 100 Bales of cotton on 15t Oct ar.
mises to pay for goods on Ist November. X does not supply rhe 00
na Xhe contract.

; :tl'tt:::tl:rl:': alt:?ﬁon-meal}s a change in the terms of a contract with m
HOWevi le:{- teration discharges the original contract and creates @
r parties to the contract new contract must not change -

The differe &
nce between “novation” and “alteration” may be noted. In cas

there may be a chan
ge of parties also
w
same, only the terms of a contract are alte:;ile in case of sl

HLD



» Merger takes place when an inferior right accruing to a party, under
St merges into 2 superior right accruing to the same party either under the same
- fhe ofher coniract In such cases. the inferior rights merge into the superior rights.

B s merger the inferior rights vanish and are not required 10 be enforced.

& es a house, which he was having on lease. His right as a lessee will :

bright as an owrer, as right of alessee is inferior to the right of the owner.

se by operation of law

¢ By death of the promisor:
emsor is discharged on th

volving the personal skill or ability of the

e date of the promisor.

insolvent. he is discharged from his

contract in

=

b By imsolvency: When 2 person IS declared as
bty up to the date of his insolvency.
any party makes any material alteration in

thorized material alteration: If !
f the other party the contract comesfo

B
8emms of the contract without the approval 0

L%
<y

.-t
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% mplary or punitive or vindictive damages: Exemplary‘dam 9
© arein the nature of punishment. The court may award these damage g

« A breach of promise to marry, where damages shall be calculated on
of mental injury sustained by the aggrieved party. 5y

« Wrongful dishonour of a cheque by a banker.

4 Nominal damages: These damages are those which are awarded where there is only a

technical violation of a legal right but the aggrieved party has not in fact suffered any
loss because of breach of contract. These damages are called nominal because they
are very small say one rupee. The court may or may not award say one rupee. The
court may or may not award these nominal damages.

¢ Damages for inconvenience and discomfort: If a party has suffered physical
| i convenience and discomfort due to breach of contract, that party can recover the
damages for such inconvenience and discomfort. ]

Liguidated damages and penalty: When the parties to a contract at the time of
formation of contract, specify a sum which will become payable by the party
responsible for breach such specified sum is called
i. Liquidated damages if the specified sum represents a fair and genuine pre
estimate of the damages likely to result due to breach. .

ecified sum is disproportionate t0 the damages likely to result

ii. Penalty if the sp
due to breach.

nterest may or may not be in the nature -

& Stipulation for interest: The stipulation for i
: o the nature of a penalty, the court

aPeﬂﬁlty If the stipulation for interest is 1 |
award reasonable compensation only. S
of security deposit: A clause in-_g_-cen:g;'a.ct_ which pro i
' deposit in the event of failure tq.perfq_r_fn__l_ is nature
 the court may award reasonable compensation of v




promxsor himself or by the conduct of any other person is called a “cenﬁwt)ﬂa A
. The person who promises to make good the loss is called the indemnifier. The
 Joss is to be made good is called the ‘indemnity holder’

- * The contract of indemnity must contain all the essentials of valid contract.

~ » It is contract between two parties one person promises to save the other from any
loss, which he may suffer.

', - The loss may be caused by the conduct of the promisor himself or any other
B = person.

= 1‘ The contract of indemnity may be express or implied.

whlch he may be compelled to pay in any suit in respeci
omise to indemnify applies.




 Tripartite agreement:

A contract of guarantee is a tripartite agreement betwe
and surety

en the principal debtor, creditor

3. Consent of three parties:

There must be consent of all three parties

3, It may be oral or in writing:

A contract of guarantee may be either oral or in writing. Whereas, as per English law,
the guarantee must be in writing and signed by the party who offers guarantee.

4, Existence of Liability:

There must be an existing liability or a promise whose performance is guaranteed and
such liability must be enforceable by law. The exception to this rule is a guarantee
given for minor’s debt. Though minor’s debt is not enforceable by law, yet the
guarantee given for minor’s debt is valid.

 Or ¢
ral Example:
Xtook a loan of Rs. 10000 from Y on 1st Jan 1993 and paid nothing on all of interest |
and principal. On 2nd Jan 1996, Z gave the guarantee to Y for the payment of IEI'
Rs.10000 due from X. This is not valid contract of guarantee because the primary’ |
liability between X and Y is a time barred debt which is not enforceable by law. !
il 5. Essentials of a valid contract:

All the essential of a valid contract must be present in a contract of guarantee.

However the following points are worth noting in this regard.

competent to contract and the surety would be

() The princi btor need not be
fana! - d would be personally liable to pay.

regarded as the principal debtor an
r any promise made, for the benefit
nsideration to the surety for giving

s (h)'s'*ety need not be benefited. Anything fione 0
- of the principal debtor, may be 2 sufficient co _
~ the guarantee. | ]

- . . t' n: 2 .
ﬁ"_!"&ntee not to be obtained by misrepresentation: ool i

S - : ; « of mi
0 ee which has been Obtﬁmid by ;‘éﬁsﬂot‘ %
owledge and assent, concerning & T T



13.8 IS A CONTRACT GUARANTEE A CONTRACT OF UBERRIMAE

good faith) and hence it is not necessary for the principal debtor or the creditor
the material facts to the surety before he enters into the contract. However th

sections 142 and 143 give some protection to the surety by making the following | _
invalid.

9. There should be no concealment of facts

It is another 1mportant essennal element of a contract of guiazte%‘_ he
conditional promise to be liable on the default of the principal debtg by

The creditor should disclose to the surety the facts which are hke]
surety’s liability. The guarantee obtained by the concealment of such

A contract guarantee is not a contract of Uberrimae Fidei (i.e. a contract of

® A guarantee obtained by misrepresentation

* A guarantee obtained by concealment of material facts

e Not joining by Co-surety

Contract of Indemnity Contract of Guara

There are two parties — the

: . There are t \rties- th
indemnifier and the indemnity holger re three parties

Principe{l debtor and the s

The liability of the indemnifier is




nnifier can not sue a third | A s

loss in his own name
against the principal
recovery

It is for the security of the credito
ensuring his payment

24

> promisor has some interest in | The surety gets nothing substantial ﬁm 'fl-.':.’ '
transaction, apart from indemnity | his promise. i P

‘GUARANTEE
‘contract of guarantee are

le or specific guarantee

It is one in which guarantee is given for a single specific debt (or) transaction. It
s fo an end as soon as the liability under that transaction ends. A specific
ntee once given is irrevocable.

godown to Y on a lease for 10 years on a lease rent
od that Y would fulfill his obligations. This is-a ¢
use the lease for 10 years is entirely an indivisio

ed as a series of distinct fransaction:

Ig guarantee

e which extends to @ series of transactions is callec_l a

ity continues until the revocation ofthe




ent is a contract, which results from the delivery of goods, It lmpllll i M' v‘ b
y in which the personal property of one person temporarily goes into m
Fanother person for some specific purpose. It may be noted that the ownership of
goods remains with one person while the possession is with another person,

term ‘bailment’ is defined in sec.148 of the Indian Contract Act, which reads as

bailment is the delivery of goods by one person to another for some purpose upon
that they shall, when the purpose is accomplished, be returned or otherwise

‘according to the directions of the persons delivering them®,

[ES TO A CONTRACT OF BAILMENT
or: The person who delivers the goods is known as the bailor

Bailee: The person to whom the goods are delivered for specific purpose is known as

~ the bailee.

a cloak room at the railway station. Thﬂ‘wﬂ#-ﬂj@l

his luggage in

RES OF A VALID BAILY

nition of bailment reveals the essential feat.l__-.l_-r.axf.-
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